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I. Introduction
"Freedom of utterance is abridged to many who wish to use the limited facilities of radio [and
T.V.]."
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If a radio or television personality could be personally fined up to half a million dollars for a
potentially indecent comment, he or she may refrain from uttering the comment altogether. In
February 2005, the U.S. House of Representatives passed the Broadcast Decency Enforcement
Act of 2005 (hereinafter, "the Act"), which increased Federal Communications Commission
(hereinafter, "FCC") indecency fines for both broadcast licensees and non-licensees up to half a
million dollars. On June 15, 2006, Congress passed legislation that ultimately excluded
language increasing the fine for non-licensees. Although the American public dodged a bullet
at [*458] that moment, the issue of fining non-licensees will likely arise in future political
agendas.
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Therefore, this comment focuses on the portion of the House bill that pertained to liability of
non-licensees and argues that such a fine violates constitutional protections of free speech. The
potential for a half million-dollar indecency fine on a non-broadcast licensee, i.e., an individual,
would have a significant chilling effect on constitutionally protected speech in the broadcast
medium. Thus, such an Act would violate the First Amendment to the U.S. Constitution.
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In addition, existing broadcast indecency laws permit the FCC to impose indecency liability on
non-licensees. However, the FCC has yet to impose such liability. This comment concurrently
argues that to fine non-licensees, irrespective of the fine amount, would be unconstitutional.
Recently, the FCC has been increasingly vigilant in fining radio and television broadcasters for
indecency violations. Many attribute the increase in the enforcement of broadcast indecency
standards to the 2003 Super Bowl halftime show. During the halftime show, Janet Jackson's
"wardrobe malfunction" exposed a portion of the pop-singer's breast on nationally broadcast
television. The incident spawned a flurry of complaints to the FCC from outraged viewers that
perceived the conduct as indecent and inappropriate for a nationally broadcast sporting event.
Moreover, this incident resulted in a surge of indecency complaints for various television and
radio programs, and increased the federal [*459] government's interest in broadcast indecency
standards. As a result, the FCC has made the enforcement of indecency standards for television
and radio broadcasts a higher priority.
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Although FCC indecency fines have historically been imposed only on broadcast licensees, non-

broadcast licensees are now at a significant risk of being fined as well because of the recent
enactment of the Act. Since 2002, the FCC's indecency fines against radio and television
broadcasters have considerably increased in dollar amount. For example, CBS was fined a
record-breaking $ 500,000 for the Jackson incident, which occurred at the 2003 Super Bowl.
In 2004, the FCC proposed a $ 755,000 fine on Clear Channel for broadcasting portions of the
"Bubba the Love Sponge" show, which it deemed indecent. That same year, Fox Television
Networks was fined $ 1.2 million for airing the show "Married by America." However, the
FCC did not fine Janet Jackson, Bubba the Love Sponge, nor the producers of "Married by
America" in their capacities as artists or creators.
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Even though these individuals were the direct source of the indecent material, the FCC never
imposed a fine against the individuals. The reason for this inaction is rather unclear. There are
currently indecency rules that apply to individuals. However, since indecency fines have never
before been imposed on individuals, courts have yet to review the constitutional validity of the
Act. Proponents of the Act argue that holding [*460] individuals personally liable "is the fastest
way of cleaning up the airwaves." On the other hand, critics of the rule argue that the FCC only
has authority to regulate the broadcasters of indecent content, not the individual performers.
Even former FCC Chairman Michael Powell voiced concern about the validity of fining
performers who violate indecency standards and acknowledged that such action might raise
potential constitutional concerns.
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This Comment addresses the legitimacy of an FCC broadcast indecency fine against an
individual, i.e. a non-broadcast licensee. Part II discusses FCC broadcast decency regulatory
authority as set forth by the Telecommunications Act of 1934, judicial decisions for cases
challenging FCC indecency procedures, and policy statements by FCC commissioners. Part III
analyzes the Act's provision that increased the indecency fine amount for non-licensees and
eliminated the prior notice requirement. Part IV argues that allowing the FCC to fine nonlicensees is unconstitutional because it fails the strict scrutiny analysis required for content-based
prohibitions on speech. Additionally, the fine would be unconstitutionally vague and
overbroad, and invalid as a matter of policy because FCC authority should apply only to
broadcast licensees. Part V concludes that indecency authority over non-broadcast licensees
violates the First Amendment because it will chill constitutionally protected speech.
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II. The Creation and Authority of the FCC
Congress established the FCC through the Federal Communications Act of 1934. "In the early
1900s, the uncontrolled proliferation of radio [*461] stations" in a limited broadcast spectrum
created chaos within the broadcast industry when broadcast signals began to interfere with one
another. Congress soon realized that government regulation over the public airwaves was
necessary "to develop and enforce an allocation system that would bring order from the chaos."
Under the Communications Act of 1934, and pursuant to the Commerce Clause of the U.S.
Constitution, Congress created the FCC to allocate the radio spectrum among broadcast licensees
and to develop general standards of operations among broadcasters. Congress originally
intended for the Act to apply solely to radio broadcasts; however, it has consistently been read to
also apply to television broadcasts.
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A. The Authority of the FCC
The authority granted to the FCC by 47 U.S.C. 303 primarily refers to engineering and technical
aspects of regulating the broadcast spectrum in accordance with "public convenience, interest, or
necessity." The Act does not include language granting the Commission authority to regulate
broadcast content. In fact, 47 U.S.C. 326 expressly denied the FCC the power of censorship and
mandated that no FCC regulation should interfere with the right to free speech through radio
communications. As originally drafted, the second sentence of 326, however, did prohibit the
radio transmission of obscene, indecent, or profane language. In 1948, Congress deleted this
second sentence from Title 47 of federal communications law and placed it under Title 18 of
federal criminal law.
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Congress empowered the FCC to administratively enforce 18 U.S.C. 1464, which prohibits the
utterance "of obscene, indecent, and profane language by means of radio communication." The
FCC enforces content-regulation as specified in 1464 through revocation of broadcast licenses,
imposition of monetary fines, and the issuance of warnings. "Although 1464 is a criminal
statute, the [FCC] has authority to impose civil penalties for the broadcast of indecent material
without regard to the criminal nature of the statute." Section 1464 clearly provides for criminal
penalties for violation of the statute, but it has never been applied literally. Rather, the FCC has
opted to impose civil monetary penalties pursuant to its authority under 47 U.S.C. 503(b).
37

38

39

40

41

42

43

44

B. The Indecency Enforcement Process
The FCC does not monitor the airwaves for indecent material. The FCC pursues indecency
violations only after receiving a public complaint. If the complaint meets the requirements for a
valid complaint, the FCC's enforcement bureau then conducts its own indecency analysis. If the
complaint is worth pursuing, the FCC will send a letter of inquiry ("LOI") to the broadcaster
seeking information regarding the circumstances of the indecent remark or act. After the
broadcaster's response, the FCC may issue a Notice of Apparent Liability ("NAL"). After the
broadcaster's response to the NAL, the FCC will either rescind the NAL or issue a forfeiture
order.
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C. U.S. Supreme Court Rulings on FCC Indecency Regulations
The Supreme Court has upheld the FCC's authority to regulate content. In National
Broadcasting Co. v. United States, the Court stated:
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“we are asked to regard the Commission as a kind of traffic officer, policing the wave lengths to
prevent stations from interfering with each other. But the Act does not restrict the Commission
merely to the supervision of the traffic. It puts upon the Commission the burden of determining
the composition of that traffic.
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The courts have generally found that 326's ban on censorship by the FCC does not limit the
FCC's authority to sanction licensees for violating 1464. Further, the D.C. Circuit Court of
Appeal upheld FCC procedures "for imposing indecency forfeitures against broadcasters."
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Despite these interpretations, the First Amendment to the United States Constitution and 326 of
the Communications Act limit the Commission's role in regulating program content. The FCC's
content regulations must be careful not to censor program material and violate a "broadcaster's
freedom of expression." The First Amendment protects indecent speech; however, the
Supreme Court has recognized that due to the uniquely pervasive nature of the broadcast medium
in the home, broadcasters are afforded more limited First Amendment protections than other
mediums. In Sable Communications of America v. FCC, the Court addressed the competing
interests between First Amendment protections and content regulation. The Court held that
indecent speech was constitutionally protected, and the government could only "regulate the
content of constitutionally protected speech in order to promote a compelling interest if it
chooses the least restrictive means to further [that] interest."
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The Supreme Court first validated the FCC's regulation over indecent broadcasts in FCC v.
Pacifica Foundation. The "Court quoted the Commission's definition of indecency with
apparent approval." The Commission defined indecency as "language or material that, in
context, depicts or describes, in terms patently offensive as measured by contemporary
community standards for the broadcast medium, sexual or excretory activities or organs." Since
the Commission did not deny [*465] broadcasters permission to air the material prior to its
release, but rather reviewed completed broadcasts in accordance with its regulatory duties, the
Court did not find the procedures akin to censorship. The Court recognized that the government
had a compelling interest in protecting its children from exposure to indecent broadcasts.
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In the years following the Pacifica decision, several federal court decisions, Commission
proposals, and Congressional directives have sought to balance the government's interest of
assisting parents in controlling the material available to young children against First Amendment
standards. In 1987, the Commission narrowed its Safe Harbor period for indecent broadcasts to
the period of 12:00 AM to 6:00 AM, and included all materials encompassed by its indecency
definition within the scope of 1464. However, the courts did not agree that the existing
indecency standards constituted the least restrictive means to achieve the government's interest.
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In one of the final decisions outlining FCC indecency authority, the D.C. Circuit Court of
Appeals reaffirmed the government's position that protecting children is a compelling interest,
and held that the Commission's revised Safe Harbor period of midnight to 6:00 AM comported
with the least restrictive means requirement. In an earlier decision regarding the same issue, the
D.C. Circuit denied upholding Congress' directive to impose a twenty-four hour ban on all
indecent broadcasts. Further, the Court expanded the already existing Safe Harbor period from
"12:00 AM to 6:00 AM" to "10:00 PM to 6:00 AM," after balancing the government's
compelling interest in protecting children against the adult population's right to see and hear
indecent material.
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Since the challengers in the above-mentioned cases, which dealt with [*466] the government's
indecency regulation authority, were broadcast licensees, then the cases' precedent value should
reasonably be limited to broadcast licensees. Although 1464 expressly applies to anyone who
utters obscene, indecent, or profane language over the radio, the FCC has never imposed a civil
fine pursuant to 1464 against an individual, i.e. a non-licensee. Section 503(b)(5) of the 1934
Communications Act expressly penalizes non-licensees for indecency, which would place
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individuals who actually utter the indecent language potentially open to FCC sanctions pursuant
to 1464. Once again, however, the FCC has never acted on this provision and fined a nonlicensee.
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III. The Broadcast Indecency Enforcement Act of 2005
In January 2004, as part of a major Defense Department bill, congressional legislators proposed
the Broadcast Decency Enforcement Act of 2004, which would increase the FCC's authority to
regulate indecent material that is broadcast over public airwaves. The House passed its version
of the Act by a 391-22 vote, and the Senate passed its version by a 99-1 vote. However, the
Senate scrapped the Act from the defense bill after controversial media ownership provisions,
unrelated to the indecency issue, threatened the bill's passage.
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In January 2005, congressional leaders reintroduced the Act as a stand-alone bill. In February
2005, the House of Representatives passed the Act by a 389-38 vote. The Act increases the
amount the FCC can fine non- [*467] licensees from $ 11,000 to a staggering $ 500,000.
Congressman Fred Upton (R-MI) reintroduced the House version because he believed that the
current FCC indecency fine amounts were ineffective. Congressman Upton stated, "at the
current level, fines are more of a cost of doing business, rather than a deterrent. With passage of
this legislation, I am confident that broadcasters will think twice about pushing the envelope."
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The House overwhelmingly approved its version in February 2005; however, House sponsors
ultimately acted on the less stringent Senate bill sponsored by Sen. Sam Brownback, R.-Kan.,
and approved by the Senate in May 2006. The House passed the bill on June 7, 2006 with a
379-35 vote, and President Bush signed the bill into law on June 15, 2006.
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The issue still remains, however, as to whether FCC indecency fines will pass constitutional
muster if imposed against a non-licensee. The current forfeiture provision that applies to nonbroadcast licensees, section 503(b)(5) of the 1934 Communications Act, prohibits the FCC
from imposing forfeiture liability unless the non-licensee,
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(A) is sent a citation of the violation charged; (B) is given a reasonable opportunity for a
personal interview with an official of the Commission, at the field office of the Commission
which is nearest to such person's place [*468] of residence; and (C) subsequently engages in
conduct of the type described in such citation.
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Section four of the House's 2005 Act amended this forfeiture provision to exclude the abovementioned notice requirements for non-licensees. It proposed that section 503(b)(5) read such
that the notice provisions for licensees shall not apply "in the case of a determination that a
person uttered obscene, indecent, or profane material that was broadcast by a broadcast station
licensee or permittee, if the person is determined to have willfully or intentionally made the
utterance."
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Further, the Act included language that allowed the FCC to assess indecency fines against nonlicensees only for intentional utterances. Additionally, section two of the House's 2005 Act
raised the amount of that fine from $ 11,000 to a maximum of $ 500,000. While the Broadcast
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Indecency Enforcement Act of 2005 does not include such amending language, provisions that
allow fining non-licensees still exist under FCC authority as discussed above.
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IV. Indecency Liability Over Non-broadcast Licensees is Unconstitutional
Certain provisions in the 1934 Communications Act, which permit FCC indecency fines against
non-broadcast licensees, and the 2005 Act, which increase the amount of those fines, should
be deemed [*469] unconstitutional if assessed against non-licensees. Indecency liabilities for
non-licensees do not meet the constitutional limitations for content-based regulations on speech.
This section first discusses constitutional standards for inhibiting protected speech within the
broadcast medium. It will then briefly review the validity of indecency regulations as applied to
broadcasters. Finally, it will conclude with an analysis of why indecency regulations, as applied
to individuals, is not only unconstitutional, but also bad public policy.
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A. Constitutional Requirements for Inhibiting Protected Speech
The First Amendment to the Constitution reads in relevant part, "Congress shall make no law ...
abridging the freedom of speech." The Supreme Court has not interpreted this amendment as
protecting all forms of speech. The Court has recognized that indecent speech is
constitutionally protected; however, the broadcast medium is an exception to this protection
because of the medium's uniquely pervasive and intrusive presence in the home. "Patently
offensive, indecent material presented over the airwaves confronts the citizen, not only in public,
but also in the privacy of the home, where the individual's right to be left alone plainly outweighs
the First Amendment right of an intruder."
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The Supreme Court has held that content-based regulations must pass a strict scrutiny analysis,
which means that the government can only "regulate the content of constitutionally protected
speech in order to promote a compelling interest if it chooses the least restrictive means."
Section 1464 is a content-based regulation because it cannot be violated without reference to the
obscene, indecent, or profane content of the speech, and as such, it is subject to strict scrutiny.
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In Pacifica, the Court upheld the FCC's authority to regulate the broadcast of indecent speech by
broadcast licensees. Furthermore, the [*470] Action For Children's Television court found
that the regulatory procedure for indecency violations by licensees satisfies strict scrutiny.
However, since the FCC has never imposed an indecency fine on a non-licensee, the Supreme
Court has never ruled on the FCC's authority over non-licensees. Therefore, the issue of whether
holding individuals liable for indecency violations will meet the Court's least restrictive means
requirement remains unresolved. Part C of this subsection attempts to resolve this issue.
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Even without Supreme Court precedent, the FCC has no jurisdiction over non-broadcast
licensees. Congress originally created the FCC to regulate public airwaves by controlling the
proliferation of radio stations through the issuance of broadcast licenses. A person is not
allowed to broadcast any radio or television content over the public airwaves without a license
issued by the FCC. Further, "the statutory scheme of all broadcast regulation follows the public
trustee concept, by which broadcast station owners, as trustees of the public interest, receive
limited-term licenses in exchange for a promise to serve that interest."
107

108

109

Therefore, since broadcasters are FCC license holders and are public trustees for the airwaves,
the FCC should hold broadcasters accountable for protecting the public from indecent
broadcasts. Even former FCC Commissioner Powell, during a broadcast industry summit,
stated that non-licensees "have always enjoyed protection under the First Amendment and
slamming them with large fines would be "a very touchy area for the FCC.'"
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B. The Constitutional Validity of Indecency Regulations as Applied to Broadcasters
The Supreme Court has upheld FCC regulation over broadcasters of indecent programming
because the government has a compelling interest in protecting children from indecent
broadcasts. Courts have found that the means adopted by the Commission to achieve this
articulated interest comport with the "least restrictive means" requirement, and that the
Commission's safe harbor provisions and indecency enforcement procedures are sufficiently
narrow to pass constitutional scrutiny. As a result, courts have found that the government's
interest in protecting children sufficiently outweighs a broadcaster's right to air indecent
programs during the hours of potentially high exposure to children.
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While current FCC indecency regulations over broadcasters apparently comport with the Court's
requirement for inhibiting the broadcast of constitutionally protected speech, the same cannot be
said for the broadcast indecency regulations as applied to individuals. To withstand strict
scrutiny, content-based regulations must be narrowly drawn to serve the government's "interests
without unnecessarily interfering with First Amendment freedoms." However, the judicial
findings and the FCC reports concerning indecency regulation have only analyzed the
regulations' constitutionality as applied to broadcasters, and not as applied to individuals.
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C. The Constitutional Validity of Indecency Regulation Over Individuals
Imposing indecency liability over individuals is invalid because it violates constitutional
restrictions for content-based regulations. In Sable, the United States Supreme Court held that
imposing indecency fines on non-licensees failed to satisfy the strict scrutiny standard because
the government's interest was not sufficiently compelling to justify extending indecency liability
beyond the licensees. Further, holding individuals potentially liable for fines up to a halfmillion dollars, for example, for an [*472] indecent utterance is not the least restrictive way to
achieve the interest of protecting children from indecent material, nor is it an aid for parents in
that endeavor. Such activity has the potential to chill constitutionally protected speech. This is
further evidenced by the regulations' failure to comport with constitutional doctrines of
vagueness and overbreadth.
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1. The Compelling Interest is Not Sufficient to Extend Liability to Non-licensees
The Supreme Court has recognized the government's interest in protecting children as
sufficiently compelling. Although courts recognize that this interest justifies indecency
regulation over broadcasters, the interest does not validate expanding regulation to nonlicensees.
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While FCC indecency complaints have increased considerably over the past few years, the
increase does not evidence that more Americans today desire stricter indecency enforcement. In
2002, the FCC received approximately 13,900 indecency complaints, and in 2004, it received
approximately 1 million. While some may perceive this dramatic increase in complaints as a
public outcry over indecency, the reality is that members of one organization, the Parent's
Television Counsel ("PTC"), accounted for 99% of the logged complaints. In fact, a poll
conducted by Harker Research in 2004 revealed that a majority of Americans are not offended
by indecent broadcasts.
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Even more interestingly, out of the approximately one million indecency complaints filed in
2004, the FCC issued only twelve NALs. The million-plus complaints pertained to three
hundred fourteen programs on radio and television. Accordingly, the Commission found less
than five percent of the programs complained about to be potential indecency violations. In 2003,
that number was less than one percent. Furthermore, certain programs that received the highest
number of FCC indecency complaints, such as "The Howard Stern Show" and "Desperate
Housewives," are some of the highest rated programs on radio and television. Such
information is not intended to diminish the government's interest in protecting children from
indecent material. Rather, it is presented to illustrate the lack of a compelling public interest to
extend indecency liability to individuals.
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The small amount of actual indecency violations found by the FCC compared to the large
amount of complaints by the viewing public strongly indicates that the compelling government
interest to protect children from indecent broadcasts is already being achieved. Further, the
substantial demand for programs typically classified as indecent demonstrates the public's desire
to see and hear those programs. Therefore, Congress will be unable to demonstrate how the
compelling interest justifies extending liability to non-licensees.
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Further, under the FCC's public interest mandate, all FCC regulations must comport with public
convenience, interest, and necessity. Therefore, the government's interest to protect children
from indecent [*474] speech has to be weighed against an adult's right to say and hear that
speech. The current indecency regulations adequately achieve the government's stated interest
in protecting children from indecent material while adhering to the public's interest in having the
freedom and option to watch programs that may be indecent. Even former FCC Chairman
Michael Powell stated that the FCC must weigh any action against indecent programming with
the fact that such programming is constitutionally protected speech.
130

131

132

133

2. The Least Restrictive Means Requirement is Not Met
Even assuming the government's interest is sufficiently compelling, imposing potential liability
against non-licensees for indecency violations is not the least restrictive means to achieve the
government's interest. Current indecency regulation over broadcasters adequately serves to
further the government's interest in protecting children from exposure to indecent content.
Moreover, many legal scholars, jurists, and even some FCC Commissioners, have stated that the
current indecency regulations are inappropriate as a matter of law and policy.
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However, assuming that indecency regulations over broadcasters are valid, these standards alone

sufficiently achieve the government's compelling interest to protect children from indecent
broadcasts. If the ultimate goal is to prevent the broadcast of indecent content on radio and
television, then the ultimate focus should be on the broadcast licensees. The broadcasters are the
ones who are licensed to broadcast; therefore, they are the only ones who should be held
responsible for adhering to the standards necessary for maintaining the license. One FCC
Commissioner noted that broadcasters, as "stewards of the public airwaves," bear the
responsibility to keep the "airwaves decent."
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In addition, broadcasters are the ones who control what content is [*475] ultimately broadcast,
not the individuals. In an FCC order fining licensees for the utterance of the "F-word" during
the 2003 Golden Globe Awards broadcast, the Commission stated, "one way broadcasters can
easily ensure that they are not subject to enforcement action ... is to adopt and successfully
implement a delay/bleeping system for live broadcasts." If the FCC has acknowledged that
indecency violations can "easily" be avoided by the broadcaster's actions alone, then extending
liability to non-broadcast licensees is not the least restrictive means to promoting the
government's interest. "If a less restrictive alternative would serve the government's purpose, the
legislature must use that alternative."
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3. Constitutional Doctrines of Vagueness & Overbreadth are Implicated
Imposition of monetary fines for violation of 1464 on non-licensees will be invalid because the
FCC's indecency definition is unconstitutionally vague. "A law is unconstitutionally vague if a
reasonable person cannot tell what speech is prohibited and what is permitted. Unduly vague
laws violate due process whether or not speech is regulated."
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Section 1464 prohibits the utterance of any indecent language by means of radio communication.
The FCC has defined indecency as "language or material that, in context, depicts or describes,
in terms patently offensive as measured by contemporary community standards for the broadcast
medium, sexual or excretory activities or organs." Section four of the House version of the
2005 Act imposed liability when a person utters obscene, indecent, or profane material
broadcasted by a "licensee or permittee, if the person is determined to have willfully or
intentionally made the utterance."
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To extend broadcast indecency liability to non-licensees violates the constitutional doctrine of
vagueness because the average person will probably not know when sexually explicit language
violates the FCC's indecency definition, since broadcasters themselves seem rather unclear about
the definition. Presumptively, the government expects the average person to know what
language will be considered "patently offensive as measured by contemporary standards of the
broadcast medium." In 2004, the FCC had over one million indecency complaints, but found
only twelve actual indecency standard implications. This statistic demonstrates the extreme
complexity in attempting to identify what content the FCC will actually find indecent. Most
likely, the average person will be unable to make such a determination; therefore, broadcast
indecency law applied to non-licensees violates the doctrine of constitutional vagueness.
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Furthermore, applying 1464 and section 503(b)(5) to non-licensees violates the First Amendment
doctrine of overbreadth. "The overbreadth doctrine prohibits the government from banning

constitutionally unprotected speech if a substantial amount of protected speech is prohibited or
chilled in the process." Federal courts have upheld the constitutionality of regulating indecent
broadcasts at times when children are more likely to hear such broadcasts, meaning that
indecent broadcasts within the safe harbor period are not constitutionally protected speech.
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Courts have found that broadcast indecency laws pass constitutional muster when applied to
broadcasters; however, the statute will become overbroad if liability is extended to non-licensees.
Given the public's [*477] misperception as to what constitutes indecency under FCC standards,
the average person is likely to refrain from any similar speech, fearing that it may be deemed
indecent, and hence, subject to a fine. The FCC did not find over ninety-five percent of the
2004 indecency complaints to be actual indecency violations. Thus, it can reasonably be
presumed that a significant amount of the chilled speech likely to result from extending
indecency liability to non-licensees will most likely not be indecent at all. As such, indecency
liability over non-licensees is unconstitutionally overbroad because a substantial amount of
protected speech will potentially be chilled.
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Therefore, as applied to non-licensees, the indecency liability against non-licensees violates the
doctrine of constitutional vagueness because the average person will be unlikely to know what
speech the FCC deems indecent until after a fine has been imposed. In addition, such regulation
is unconstitutionally overbroad because the fear of a heavy fine will serve to chill speech that is
constitutionally protected.
The objectionable quality of vagueness and overbreadth does not depend upon absence of fair
notice to a criminally accused or upon unchanneled delegation of legislative powers, but upon
the danger of tolerating, in the area of First Amendment freedoms, the existence of a penal
statute susceptible of sweeping and improper application. These freedoms are delicate and
vulnerable, as well as supremely precious in our society. The threat of sanctions may deter their
exercise almost as potently as the actual application of sanctions. Because First Amendment
freedoms need breathing space to survive, government may regulate in the area only with narrow
specificity.
152

4. Indecency Liability Over Non-licensees is Bad Public Policy
Finally, the FCC indecency regulations must be restricted solely to broadcast licensees as a
matter of public policy. Since indecent speech is constitutionally protected especially within the
safe harbor period, broadcasters presumably have greater knowledge of FCC indecency
standards, including the safe harbor period, than non-licensees. Further, broadcasters
potentially have more resources, knowledge, and economic motivation to challenge an FCC
indecency fine than would a non- [*478] licensee.
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Why should individuals be liable for indecent broadcasts when they have no control over what or
when the content will be broadcast? Broadcasters control what is ultimately transmitted since
they control the censor mechanisms, i.e., bleeping devices, dump buttons, and delay features.
Indecency liability over non-licensees may even decrease a broadcaster's incentive to diligently
monitor transmitted content because they may rely on the non-licensees reluctance to utter even
seemingly indecent speech. Therefore, holding only broadcasters liable is the least restrictive
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means to ensure that the speech is not broadcast within the safe harbor period. This will avoid a
chilling effect on speech and the non-licensees' reluctance to utter even a word that seems
remotely indecent.
V. Conclusion
The federal government should not impose radio and television broadcast indecency regulation
on non-broadcast licensees. In the context of broadcast indecency, the government's regulations
must comport with constitutional restrictions on content-based speech.
This dramatic fine increase on individual Americans raises profound and serious First
Amendment issues. Due to uncertain, vague, and changing definitions of indecency, this
disproportionate fine would have a significant chilling impact on free and creative discourse and
programming over the American airwaves.
157

The public interest to protect children from indecent broadcasts is adequately protected with
current FCC indecency regulations over broadcasters; therefore, to extend indecency liability to
non-licensees is not the least restrictive means available. Such regulation would be
unconstitutional because it would chill protected speech, without significantly serving an
increased public interest.
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